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1. [bookmark: _Toc155802398]	Introduction 

NHS Bedfordshire, Luton and Milton Keynes Integrated Care Board (ICB) aims to ensure robust governance through its formal written procedural documents, such as this document, which communicate standard organisational ways of working.  These documents help clarify operational requirements and consistency within day-to-day practice.  They can improve the quality of work, increase the successful achievement of objectives and support patient safety, quality and experience.  The ICB aims to ensure its procedural documents are user friendly, up-to-date and easily accessible.

The ICB must design and implement procedural documents that meet the diverse needs of our service and workforce, ensuring that none is placed at a disadvantage over others, in accordance with the Equality Act 2010.  The Equality Impact Assessment initial screening, which was used to determine the potential impact this policy might have with respect to the individual protected characteristics is incorporated at Appendix 1.

A Data Protection Impact Assessment is a process which helps assess privacy risks to individuals in the collection, use and disclosure of personal information.  The Data Protection Impact Assessment initial screening, which was used to determine the potential impact this policy might have with respect to an individual’s privacy is incorporated at Appendix 2. 

All ICB staff need to follow this policy if they require access to legal services on behalf of the ICB as this policy sets out the principles and outlines the process to be followed.

[bookmark: _Toc155802399]Scope 

This policy applies to all ICB staff members and members of the Board of the ICB, whether permanent, temporary or contracted-in under a contract for service (either as an individual or through a third-party supplier).

[bookmark: _Toc155802400]Definitions 

This section provides staff members with an explanation of terms used within this policy. 

Legal Services Framework - NHS Commercial Solutions and the East of England NHS Collaborative Procurement Hub form the NHS Commercial Alliance.  This strategic partnership between two collaborative procurement organisations is designed to step up delivery and improve services to customers, thereby aiming to offer significant procurement benefits to NHS organisations across the east and south east of England.


Clinical Negligence - Clinical negligence claims are a breach of duty of care by members of the health care professions (employed by NHS bodies or by others) consequent on decisions or judgements made by members of those professionals, acting in their professional capacity in the course of employment, and which are admitted as negligent by their employer or are determined as such through the legal process.

Duty of Care - The common law rule is that we all owe a duty to each other to take reasonable care so as not to cause foreseeable injury to other people or their property. A duty of care is broken by negligent conduct. Whether conduct is negligent will become a matter of fact once established by evidence.

Ex-Gratia Claims/Payments - Ex-Gratia claims are payments that the ICB is not obliged to make or for which there is no statutory cover or legal liability. An example is a payment of compensation for financial loss resulting from an act or failure of the ICB (or its servants) which does not give rise to a legal liability or the payment of compensation claims or damages. Such payments must be clearly related to and arise from the services which the ICB is authorised or required to provide. Other examples include payments made to meet hardship caused to persons by official failure or delay. Ex-gratia payments are not reimbursable under the NHS Resolution (NHSR) liability schemes. 

[bookmark: _Toc155802401]Policy Statement

The ICB’s activities may generate occasions when it is advisable to obtain a specialist legal opinion or representation e.g., to apply for a Deprivation of Liberty for Safeguarding (DOLS) for an individual the ICB has responsibility for or for a claim against the ICB which is not covered by NHS Resolution Indemnity cover (here on in referred to as ‘matters’).  Where legal expertise is available within the ICB this should be sought in the first instance from subject matter experts.

The ICB will aim to resolve legal matters fairly, share learning for improvement and preserve resources for resident’s care.

[bookmark: _Hlk149659175]Authority to request legal services must come from an Associate Director, Deputy Director or Director (Band 8d and above).  As the matter progresses, if the  estimated cost of the matter exceeds £25,000 additional authority will be sought by the Corporate Governance Team from an Executive Director.  Delegated limits in accordance with the ICB’s Scheme of Reservation and Delegation apply.

[bookmark: _Toc155802402]Roles and Responsibilities 

The following have specific responsibilities in relation to this policy.

The Chief of Strategy and Assurance has management responsibility for the management of legal services not related to employment.

The Chief Finance Officer is responsible for maintaining the delegated limits in the Standing Financial Instructions.  They are also the lead for the management of any fraudulent claims made and will ensure they are investigated in accordance with NHS Counter Fraud process.

5.3.1 The Chief Finance Officer will also ensure that any estimated costs estimates from legal firms not on the Legal Framework Agreement are reasonable and within commonly accepted rates for the costing of such work.

The Head of Governance is responsible for ensuring that there are arrangements in place for obtaining legal services and the management of claims and that those procedures are developed and implemented.

The Chief People Officer is responsible for specific duties in relation to the management of legal services for employment related issues.

All staff are also responsible for ensuring they follow the approved processes for seeking legal services and dealing with claims and that they have appropriate authority to do so.

[bookmark: _Toc155802403][bookmark: _Ref152849987]Processes and Procedures

Access to Legal Services

6.1.1 Apart from out of hours (see below), legal services must be obtained through the Corporate Governance Team (or People and Development Directorate for employment-related advice). This will ensure appropriate control of budgets and ensure that services are not asked for unnecessarily (for example, because advice has already been obtained).

6.1.2 Requests for legal services to the Corporate Governance Team must be made using an Access to Legal Services Request form available from the Corporate Governance Team blmkicb.corporatesec@nhs.net and available from the Governance section of the staff intranet. This will ensure that all the necessary information is received to enable legal services to be requested and any related invoices to be processed in a timely manner. 

6.1.3 [bookmark: _Hlk153386823]Any officer of the ICB can contact the Corporate Governance Team blmkicb.corporatesec@nhs.net to seek legal services but authorisation to proceed will only be given once the request has been approved by an Associate Director, Deputy Director or Director (Band 8d and above).  As the matter progresses, if the estimated cost for the matter exceeds £25,000 additional authority will be sought by the Corporate Governance Team from an Executive Director.  

6.1.4 Once the form has been received by the Corporate Governance Team a member of the team will acknowledge the request within 24hrs (normal working days) by sending the request to the relevant legal firm (the requester will be cc’d into the email).  The legal firm will contact the requester within 24hrs (normal working days) to obtain further information regarding the matter.  If the request is urgent this MUST be highlighted in the requesters email to the Corporate Governance Team. 

6.1.5 Staff seeking legal advice should obtain a quote for indicative costs, the Corporate Governance Team must be informed of the indicative costs.   Staff should also obtain a letter of engagement and terms of business and send these to the Corporate Governance Team.  

6.1.6 [bookmark: _Hlk155801716]Occasionally legal services may be needed out of hours (i.e. weekends, bank holidays or from 17:30 to 9:00 on weekdays). When this is the case, anybody on the On Call Rota (including those below band 8d) can contact the out of hours number for Mills & Reeve (01384 679023) but must complete an Access to Legal Services Request form and submit it to the Corporate Governance Team as in 6.1.2 at the start of the next working day.  Guidance on accessing legal services out of normal working hours has been included in the ‘On Call’ pack.

6.1.7 If additional or unnecessary legal costs are incurred directly as a result of this policy or the published process not being followed then any excess costs may be charged to a budget code held by the requester’s directorate.

6.1.8 The ICB will direct requests for legal services to Mills & Reeve, if an alternative legal firm needs to be used e.g. due to a conflict of interest, it must be a firm  listed on the NHS Legal Services Framework https://www.sbs.nhs.uk/fas-legal-services-for-health  The rational for using an alternative legal firm must be explained on the Request for Legal Services form.

Legal Claims

6.2.1 The following section describes the policy in relation to legal claims, the procedure for which can be found in the Claims Management Standard Operating Procedure.

Approach to Claims Management – Being Open.
6.2.2 In line with regulation 20 of the Health and Social Care Act 2008 Regulated Activities Regulations 2014 (duty of candour), the ICB encourages staff to be open and honest with patients/service users, their families and carers and their colleagues when there has been an unexpected outcome and expects apologies, explanations and expressions of sympathy to be made in good faith. An apology or an admission that something has gone wrong is not an admission of negligence or breach of statutory duty, which must not be given.

6.2.3 Exceptionally, some claims may be considered false and could be deemed to be fraudulent. Details of any concerns associated with a suspected false claim will be passed to the counter fraud specialist as outlined in the ICB’s Counter Fraud Policy.

General Issues on Claims Handling.
6.2.4 In most circumstances, claims are handled on behalf of the ICB by NHS Resolution (NHSR). There are three risk pooling schemes relevant to the ICB, further details of which can be found on the NHSR website.
Clinical Negligence Scheme for Trusts/ICBs (CNST) - This scheme handles all clinical negligence claims against NHS organisations where the incident in question took place on or after 1st April 1995 (or when the organisation joined the scheme if this is later). Although membership of the scheme is voluntary, the ICB has chosen to join it.
Existing Liabilities Scheme (ELS) - The Existing Liabilities Scheme covers clinical negligence claims made against the NHS in England where the incident in question took place before April 1995. The legal defendant in such ELS claims will be the legal ‘successor body’ to the now defunct NHS body.
Risk Pooling Scheme for Trusts/ICBs (RPST) - Two separate schemes covering non-clinical risks, the Liabilities to Third Parties Scheme (LTPS) and the Property Expenses Scheme (PES), are known collectively as the Risk Pooling Schemes for Trusts (RPST).

6.2.5 The ICB is NOT covered for claims made against Primary Care providers e.g., GP practices, Community Pharmacy, Optometry, Dental or other service providers.  Such claims must be referred to the relevant provider to process via their insurance providers.

6.2.6 In cases where NHSR do not cover a particular claim, then the ICB will instruct solicitors, as necessary, through the ‘access to legal services’ process, outlined in section 6.1.

Who May Make a Claim?
6.2.7 A legal claim can be made by anyone to whom the ICB owes a duty of care and who feels they have suffered an injury, loss or damage as a result of a breach of that duty of care. This can include staff (including students and temporary staff), visitors, patients/services users, contractors and members of the public.

Who is covered by the NHSR indemnity schemes?
6.2.8 NHSR indemnity covers the actions of all staff in the course of their legitimate NHS employment. It also covers people in certain other categories whenever the NHS body owes a duty of care to the persons harmed. These include, locums, medical academic staff with honorary contracts, students on placement, those conducting clinical trials, charitable volunteers and people undergoing professional education, training and examinations.

Triggers for invoking the claims procedure. 
6.2.9 The trigger for invoking the claims procedure will be a valid claim in writing received by the ICB alleging clinical negligence or claiming compensation. Where there is any doubt as to validity of the claim, advice should be sought from NHS Resolution.

6.2.10 It is critical that any claim received is forwarded immediately to the Corporate Governance Team via blmkicb.corporatesec@nhs.net.

Record Keeping
6.2.11 All claims received will be recorded by the Corporate Governance Team and an electronic file will be opened in which progress on the claim will be maintained. 

6.2.12 Records and files in relation to claims will be held for ten years after the claim has been closed or become inactive, in line with the ICB Corporate Records Management and Information Lifecyle Policy.

Confidentiality
6.2.13 Any information gathered for a claim investigation will be treated with appropriate confidentiality and information will be disclosed only in accordance with relevant legal protocols and legislation such as the Data Protection Act 2018 and the Access to Health Records Act 1990.

6.2.14 Information gathered in relation to a legal claim may contain personal identifiable information (such as date of birth, address, NI numbers and possibly NHS numbers etc.) along with information relating to the particulars of the claim incident (this can be sensitive) and any accompanying information (such as earnings information, medical reports and records, witness statements and incident report forms). This information must be kept secure and confidential at all times and must not be left unsecured on desks etc.

6.2.15 Electronic claims file notes will be protected with limited access to named individuals. Any person identifiable information that must be shared with relevant parties (i.e. the NHSR, panel solicitors, claimant’s solicitors) will be uploaded to the NHSR extranet, which is a secure method of transmission.

6.2.16 Staff involved in the investigation of claims and the governance that have a role in the handling of claims are bound by the ICB code of confidentiality as set out in employment contracts and terms and conditions.

6.2.17 Advice on the appropriate and legal disclosure of information can be sought from the Head of Governance.

[bookmark: _Toc107333118]Signing Legal Defence Documents
6.2.18 During the course of defending a claim it will be necessary for some documents, including defence documents to be signed on behalf of the ICB. 

6.2.19 Statements of truth, disclosure statements and other defence documents can be provided by the Head of Governance or a member of the team under their supervision. The Chief Executive or another chief officer must sign documents on behalf of the ICB unless the law requires otherwise (e.g. witness statements).

Admissions of Liability  
6.2.20 Authority to admit liability and/or settle a claim must be made in accordance with this policy and the financial limits outlined in the Scheme of Reservation and Delegation. This will be subject to the requirements of NHSR and includes authority to settle any claim. 

Losses and special payments register and financial reporting 
6.2.21 In accordance with Financial Standing Orders the ICB must maintain a losses and special payments register in which condemnations, losses and special payments are recorded and accounted for. All payments and NHSR reimbursements in settlement of claims will be entered in summary form in the register of losses and special payments and reflected in the ICB’s annual accounts.

6.2.22 The Head of Governance will liaise with the Chief Finance Officer in respect of costs associated with claims.

Claims outside of the NHSR Schemes
6.2.23 Claims may be made against the ICB which do not fall within the NHSR schemes, for example compensation claims due to maladministration. Any such applications will be processed by the Chief Finance Officer in accordance with the NHS Finance Manual and the ICB Standing Financial Instructions. 

6.2.24 Any loss of personal effects by patients, staff or visitors on ICB premises, which fall outside the NHSR schemes should be processed and administered by the Chief Finance Officer. The Chief Finance Officer has overall responsibility for this procedure and for reporting in accordance with the Standing Financial Instructions and the requirements of the NHS Finance Manual.

Media Interest
6.2.25 At any stage a claim may generate media interest and therefore it is important that the Head of Governance liaises with the Communications Team and other relevant managers from the ICB as is needed. 

External Reporting
6.2.26 There are reporting requirements to external bodies relating to many claims and each claim needs to be reported on a case-by-case basis, in accordance in the table shown at Appendix 3.

Learning from experience 
6.2.27 The ICB recognises the importance of learning from claims and sharing that learning across the organisation. In order to facilitate this, update reports will include information on lessons learned across the ICB in relation to claims with risk/governance leads asked to feedback learning so it can be shared. 

6.2.28 It will be the responsibility of the Head of Governance to follow up on recommendations contained in the update reports and to make links with other areas of risk management including incident and complaints management and the inclusion of issues onto risk registers where applicable.

[bookmark: _Toc107333132]Support for Staff 
6.2.29 Litigation claims are directed against the ICB, which makes the ICB the Defendant. However, claims often relate to treatment or failures by members of staff. The ICB recognises the difficulties for individual members of staff who are subject to the litigation process of a claim. 

6.2.30 The claims management process is independent of any disciplinary processes or criminal prosecutions arising from or connected with the circumstances of any claim or legal issue. In these circumstances, staff should seek independent support as appropriate. 

6.2.31 Staff can access the Employee Assistance Helpline, a confidential telephone and online based service, at any time by calling (Freephone) 0800 328 1437 or by visiting the website: www.employeeassistance.org.uk




[bookmark: _Hlk72253497][bookmark: _Toc155802404]Equality Impact Assessment Initial Screening
Please answer the questions against each of the protected characteristic and inclusion health groups.  If there are significant impacts and issues identified a full Equality / Quality Impact Assessment (EQIA) must be undertaken.  It is against the law to discriminate against someone because of these protected characteristics.  For support and advice on undertaking EQIAs please contact: agcsu.equalities@nhs.net

	Name of Policy:
	Legal Services and Claims Policy

	Date of assessment:
	18 December 2023

	Screening undertaken by:
	Interim Programme Director - Governance



	Protected characteristic and inclusion health groups.
Find out more about the Equality Act 2010, which provides the legal framework to tackle disadvantage and discrimination:
https://www.equalityhumanrights.com/en/equality-act/protected-characteristics
	Could the policy create a disadvantage for some groups in application or access?
(Give brief summary)
	If Yes - are there any mechanisms already in place to mitigate the potential adverse impacts identified?
If not, please detail additional actions that could help.
If this is not possible, please explain why

	Age
A person belonging to a particular age (for example 32 year olds) or range of ages (for example 18 to 30 year olds).
	No
	

	Disability
A person has a disability if she or he has a physical or mental impairment which has a substantial and long-term adverse effect on that person's ability to carry out normal day-to-day activities.
	No
	

	Gender reassignment
The process of transitioning from one gender to another.
	No
	

	Marriage and civil partnership
Marriage is a union between a man and a woman or between a same-sex couple.  Same-sex couples can also have their relationships legally recognised as 'civil partnerships'.
	No
	

	Pregnancy and maternity
Pregnancy is the condition of being pregnant or expecting a baby.  Maternity refers to the period after the birth and is linked to maternity leave in the employment context.  In the non-work context, protection against maternity discrimination is for 26 weeks after giving birth, and this includes treating a woman unfavourably because she is breastfeeding.
	No
	

	Race
Refers to the protected characteristic of race.  It refers to a group of people defined by their race, colour and nationality (including citizenship) ethnic or national origins.
	No
	

	Religion or belief
Religion refers to any religion, including a lack of religion.  Belief refers to any religious or philosophical belief and includes a lack of belief.  Generally, a belief should affect your life choices or the way you live for it to be included in the definition.
	No
	

	Sex
A man or a woman.
	No
	

	Sexual orientation
Whether a person's sexual attraction is towards their own sex, the opposite sex, to both sexes or none.
	No
	

	Carers
Individuals within the organisation which may have carer responsibilities.
	No
	

	Please summarise the improvements which this policy offers compared to the previous version or position.

	This policy is the first in relation to legal services and claims since the establishment of the ICB.


	Has potential disadvantage for some groups been identified which require mitigation?


	No
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[bookmark: _Toc155802405]Data Protection Impact Assessment Initial Screening
[bookmark: _Toc398730574]Data protection is the fair and proper use of information about people.  Before completing this form, please refer to the Data Protection Impact Assessment (DPIA) Guidance in the Information Governance (IG) section on the staff Intranet or contact the Data Protection Officer for support via blmkccg.ig@nhs.net
A DPIA is a process to help you identify and minimise the data protection risks.  You must do a DPIA for processing that is likely to result in a high risk to individuals.  You can use our screening checklist below to help you decide when to do one.  If you have answered ‘Yes’ to any of the 10 screening questions, you must then carry out a full DPIA using the Stage 2 form, which is also available on the Intranet in the IG section.

	Name of Policy:
	Legal Services and Claims Policy

	Date of assessment:
	18 December 2023

	Screening undertaken by:
	Interim Programme Director - Governance



Stage 1 – DPIA form								please answer ‘Yes’ or ‘No’

	1. Will the policy result in the processing of personal identifiable information / data? This includes information about living or deceased individuals, including their name, address postcode, email address, telephone number, payroll number etc.
	Yes

	2. Will the policy result in the processing of sensitive information / data?
This includes for living or deceased individuals, including their physical health, mental health, sexuality, sexual orientation, religious belief, National Insurance No., political interest etc.
	Yes

	3. Will the policy involve the sharing of identifiers which are unique to an individual or household?
e.g., Hospital Number, NHS Number, National Insurance Number, Payroll Number etc.
	Yes

	4. Will the policy result in the processing of pseudonymised information by organisations who have the key / ability to reidentify the information?
Pseudonymised data - where all identifiers have been removed and replaced with alternative identifiers that do not identify any individual.  Re-identification can only be achieved with knowledge of the re-identification key.  Anonymised data - data where all identifiers have been removed and data left does not identify any patients. Re-identification is remotely possible, but very unlikely.
	Yes

	5. Will the policy result in organisations or people having access to information they do not currently have access to?
	Yes

	6. Will the policy result in an organisation using information it already holds or has access to, but for a different purpose?
	No

	7. Does the policy result in the use of technology which might be perceived as being privacy intruding? e.g., biometrics, facial recognition, CCTV, audio recording etc.
	No

	8. Will the policy result in decisions being made or action being taken against individuals in ways which could have a significant impact on them? 
Including profiling and automated decision making. (This is automated processing of personal data to evaluate certain things about an individual i.e., diagnosis and then making a decision solely by automated means - without any human involvement)
	No

	9. Will the policy result in the collection of additional information about individuals in addition to what is already collected / held?
	Yes

	10. Will the policy require individuals to be contacted in ways which they may not be aware of and may find intrusive? e.g., personal email, text message etc.
	No




[bookmark: _Toc107333135][bookmark: _Ref152850511][bookmark: _Toc155802406]External Reporting Requirements 
With any claim, incident or complaint consideration of involving external bodies should be made. Below is a list of external agencies and stakeholders who may need to be informed or involved on a case by case basis. This list is not exhaustive but will act as a guide and there may be other external agencies which need to be contacted depending upon the incident or issue to be reported or investigated. As with all incident and complaint reporting must be clear, legible and accurately documented.

	Stakeholder 
	Requirement 
	Responsibility

	Health & Safety Executive
	Injuries, diseases, dangerous occurrences. Where a staff member or self-employed person working on the premises suffers on injury which results in them being unable to do their work for more than 3 days. Report within 10 days of incident.  
	Head of Governance

	NHS Region
	All serious adverse incidents –category red. In particular those which may attract media attention.  
Adverse patient incidents –all reported via the National Reporting and Learning System (NRLS).  
Category red incidents must be reported within 3 days
	Chief Nursing Director

	Medicines & Healthcare Products Regulatory Agency
	Any incident involving a medical device.
	Chief Pharmacist

	Medicines Control Agency
	Suspected adverse reactions to medicines
	Chief Pharmacist

	Environmental Health  
	Incidents involving pests, food hygiene,  
Infections, diseases etc.  
	Head of Organisational Resilience 

	NHS Property Services
	Defects and failure relating to non-medical equipment, engineering plant, installed services, building fabric
	Head of Governance

	DHSC Investigations and Inquires Unit
	All serious adverse incidents – category red.  In particular those which may attract media attention.
	Chief Executive or appropriate Director

	NHSR
	All incidents leading to or potentially leading to more than 10 days sickness absence, fatal injuries, amputation, head injuries, likely HSE prosecution, potential legal implications
	Head of Governance

	Police
	Any incident that may break criminal law such as assault, theft, vandalism, unexpected death.
	Any member of staff as appropriate, or a relevant operational or senior manager, or the Head of Organisational Resilience

	Other ICBs, NHS trusts, local authority
	Any incident that may have negative consequence for other organisations
	Chief Executive Officer or appropriate Director.
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